Data Recognition Corporation
TABE Online and/or CLAS-E Online License/Subscription Agreement
This License Subscription Agreement (“Agreement”) is by and between the parties hereto (the
“Effective Date”), Data Recognition Corporation, with offices at 13490 Bass Lake Road, Maple Grove,
Minnesota 55311 (“DRC”) and (“Licensee”) and is a non-exclusive and non-transferrable license to use
DRC’s proprietary online software products(s) and services indicated on Contract/Purchase Order (the
“Service”) in accordance with the terms and conditions of this Proprietary Online Software Use License
(the “License”) and on the Customer Specifications form. DRC and Licensee agree as follows:
1.

Term and Services
The “Term” of this License commences on the “Effective Date” in the Contract/Purchase Order and
shall continue for a period of twelve (12) months (the “License Term”), during which time Licensee may
submit individual orders (each, an “Order”) for administrations of one or more of the Services noted in the
Contract/Purchase Order. Each Order for administrations of a Service or Services will be valid for a twelve
(12) month period (the “Order Term”), and shall commence on the Service Activation Date of each specific
Order. At the end of each such 12-month Order Term, the unused administrations of the Service(s) will
expire. This License will automatically expire at the end of the twelve (12) month License Term, unless
terminated earlier pursuant to Section 13(e) of this License.

2.

Additional Services
Additional services, such as training or additional administrations (“Additional Services”), may be
added to this License in the future by mutual agreement of the parties set forth in a written instrument signed
by an authorized signatory of each party. Licensee must provide DRC with a new Order and updated
Customer Specifications Form for such Additional Services.

3.

Acceptance
All Orders placed by Licensee (by submitting an Order and updated Customer Specifications Form),
are subject to acceptance by DRC, including without limitation credit approval and availability. If an Order is
accepted, DRC will notify Licensee of both the Order acceptance and the date the Service is made available
to Licensee (the “Service Activation Date”).

4.

Invoices
The Licensee agrees to pay DRC, as invoiced by DRC, a “License Fee” for the Service(s) ordered on
each twelve-month Order (the “License Fee”) in accordance with DRC’s pricing. Payment terms are: NET
thirty (30), Date of Invoice. License Fees are exclusive of any sales, use, excise or other applicable taxes by
any federal, state, provincial, or local taxing authority, which taxes will be paid by Licensee. Licensee will
furnish an exemption certificate, if exempt. If a Purchase Order is required, Licensee agrees to forward such
purchase order to DRC within ten (10) days. If payment is not received, DRC may suspend the Service,
among other remedies. Licensee may increase contracted Orders for Services and add new Service(s) Orders
at any time during the License Term at DRC’s then-current License Fee rates as set forth in DRC’s thencurrent Catalog. In the event of early termination of the License or the end of any 12-month Order Term, no
refunds will be issued for unused administrations of Services.

5.

Copyright, Licenses, Proprietary Rights and Sole Source
The DRC website and all content DRC places thereon (“DRC Website” or “Site”) is protected by
among other things United States and international copyright laws. All copyright, patent, trademark and
other intellectual property rights in and to the DRC Website and DRC’s proprietary information and
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products (including TASC Readiness Test Online, TerraNova Online, LAS Links Online, TABE Online,
TABE CLAS-E Online or TABE Adaptive), including without limitation all software, text, graphics, test
items, norms, multimedia assets, design elements and all other materials, research data, information,
domain names originated or used by DRC (collectively the “DRC Information”) are reserved for and
owned by DRC or its licensors. Licensee shall not modify any of the DRC Information or reproduce,
create derivative works, upload, post, transmit, or download or distribute any DRC Information, or reverse
engineer, decompile, derive or disable any code. DRC grants to Licensee a non-exclusive, non-transferable
right and license to access the Service via the DRC Website and a right to designate as users the number
of students, teachers and administrators set forth in Licensee’s Order (“Users”). Such Users and
Licensee may use the Service for educational purposes during the Term while this License and any
applicable Order is in an active status. Licensee acknowledges, agrees, and accepts that this License
extends only to the Services and to Users from the site locations designated herein. The rights granted
hereunder will at all times be subject to this License, including any Orders, and to the then-current
DRC Terms of Use, Privacy Policies and any related rules of usage which are attached and can be found at:
http://www.datarecognitioncorp.com/Pages/privacy.aspx; http://www.datarecognitioncorp.com/Pages/
terms-of-use.aspx.
DRC is the sole provider, publisher and holds the copyright for all editions of the TerraNova,
LAS Links and TABE assessments for achievement, aptitude, adult basic skills and other measures.
These assessments are precluded from competitive procurement by the existence of a copyright which
qualifies our firm as a sole source provider.
6.

Security of Licensee Information
Licensee agrees to use the DRC Website and the DRC Information solely for educational assessments
of its own candidates. All Personal Information (defined below) concerning candidates or their scores,
test results and analyses (collectively, “Licensee Information”) belongs to Licensee. DRC claims no
ownership or other interest in Licensee Information. Licensee Information is gathered and transmitted
to DRC by Licensee to carry out Licensee’s educational responsibilities under law. Licensee is
responsible for accurately inputting Licensee Information into DRC Website on time to meet Licensee’s
schedules without which accuracy of the results of the Services will not be as intended. DRC will
assign the Licensee a master user “Access Code” and Licensee will be solely responsible for assigning
“log-on” passwords to its designated Users. Licensee Information and the Access Code constitute
proprietary and confidential DRC Information under the terms of this License. Licensee will establish
appropriate privacy policies and commercially reasonable practices in implementing this License.
Licensee acknowledges that Licensee Information will be communicated online, directly or indirectly, by or
under the authority of the Licensee to and from DRC, including transmission to computers or servers of or
under control of DRC or its vendor(s).

7.

Outside Content
DRC cannot accept responsibility or liability for any material or content placed on the DRC Website
by Licensees, candidates, Users or others, or that is accessed through “links” to a third-party website.
DRC does not screen, edit or review materials submitted by others that may reside in or be assessed
through the DRC Website other than DRC Information. Neither Licensee nor anyone acting by, through or
on behalf of Licensee shall upload, post, link or transmit any obscene, offensive, illegal or otherwise
inappropriate material to the DRC Website. DRC has no duty to review, edit or remove such materials, but
may do so at any time for any reason.

8.

Collection, Use and Protection of Personal Information
a. Licensee agrees to be responsible for compliance with the Children's Online Privacy Protection Act
of 1998 (“COPPA”), the Family Educational Rights and Privacy Act and the US Department of
Education’s implementing regulations at 34 CFR Part 99 (collectively, “FERPA”); and all other laws,
rules or regulations (all collectively, “Applicable Law”) concerning the collection, use and disclosure
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of personal information about students that access the Services. Specifically, Licensee assumes sole
responsibility for: (i) providing notice to students’ parents and guardians to the extent required by
Applicable Law; (ii) obtaining verifiable prior parental consent as required under Applicable Law;
(iii) providing a reasonable means for parents to review personal information as required by
Applicable Law; and (iv) establishing and maintaining reasonable procedures to protect the
confidentiality, security and integrity of the personal information.
b. DRC shall have the right to use such personal information and Licensee Information for purposes
of performing this License and for research purposes for development of assessment tests, statistical
analysis and norms and other research purposes (collectively “Research”), provided that candidates’
identifiable information will be used only in the aggregate so the privacy of the individual's such
information will be maintained.
9.

Limited Warranty
DRC makes no warranty of any kind with respect to each Service, the DRC Website and DRC
Information or its access or use, all of which are provided “AS IS,” “AS AVAILABLE,” “WITH ALL
FAULTS.” DRC shall make reasonable efforts to provide Licensees with access to the Service at all times
(except for periodic scheduled maintenance), but DRC does not warrant that the Service will meet Licensee’s
requirements, be accurate, be uninterrupted or that the Service’s functions shall be error-free. DRC
DISCLAIMS ALL IMPLIED WARRANTIES INCLUDING WITHOUT LIMITATION WARRANTIES
OF FITNESS FOR A PARTICULAR PURPOSE AND OF MERCHANTABILITY.

10.

Limitation of Liability
IN NO EVENT WILL DRC BE LIABLE FOR ANY INDIRECT, INCIDENTAL,
CONSEQUENTIAL, SPECIAL, PUNITIVE, OR EXEMPLARY DAMAGES WHATSOEVER
(INCLUDING, WITHOUT LIMITATION, DAMAGES FOR LOSS OF TEACHING, TESTING OR
TRAINING TIME, BUSINESS PROFITS, BUSINESS INTERRUPTION, LOSS OF LICENSEE
INFORMATION, PERSONAL INFORMATION, DATA OR CORRUPTION OF DATA, PERSONAL
INJURY, OR NEGLIGENCE, AND FOR ANY OTHER PECUNIARY OR OTHER LOSS
WHATSOEVER) ARISING OUT OF OR IN ANY WAY CONNECTED WITH THIS AGREEMENT,
THE DRC WEB SITE, OR THE SERVICES, REGARDLESS HOW OR WHETHER SUCH LIABILITY IS
BASED IN TORT, CONTRACT OR OTHERWISE. NOTWITHSTANDING ANY DAMAGES THAT
LICENSEE MIGHT INCUR FOR ANY REASON, LICENSEE’S EXCLUSIVE REMEDY FOR ALL OF
THE FOREGOING WILL BE LIMITED TO THE TOTAL FEES PAID FOR THE OFFENDING SERVICE
DURING THE YEAR IN WHICH THE LOSS OR DAMAGE FIRST OCCURRED EVEN IF DRC HAS
BEEN ADVISED OF THE POSSIBILITY OF SUCH OCCURANCE OR CLAIM, INCLUDING ANY
CLAIM BY LICENSEE OR A CLAIM OF ANYONE GAINING ACCESS THROUGH LICENSEE.
LICENSEE ACKNOWLEDGES AND AGREES THAT THE FEES PAYABLE HEREUNDER
ACCURATELY ALLOCATE THE RISK SET FORTH FOR EACH PARTY IN ENTERING THIS
AGREEMENT AND THAT DRC WOULD NOT ENTER INTO THIS AGREEMENT BUT FOR THE
LIMITATIONS ON DRC’S LIABILITY STATED HEREIN.

11.

Confidentiality
This License creates a relationship of confidence and trust between the Licensee and DRC with respect
to each party’s “Information” exchanged hereunder, and the Licensee agrees that it will treat Information as
confidential to the extent required by law and that neither Licensee or any administrator, employee, student,
agent or anyone acting through the Licensee will disclose the DRC Information or infringe, violate or attempt
to convey any interest in the intellectual property contained in therein without the express written consent of
DRC or access or use the Information except as authorized by this License. However, in the event a
disclosure is contemplated which includes Licensor’s Confidential Information, Licensee agrees to provide
DRC with a minimum of fifteen (15) business days’ prior written notice in order to allow sufficient time for
DRC to seek a protective court order if needed.
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12.

U.S. Government Restricted Rights
The software and documentation comprising the Services are provided with restricted rights.
Consistent with 48 C.F.R. (FAR) 2.101 (October, 1995; December, 2001), 48 C.F.R. (FAR) 12.212 (October,
1995), 48 C.F.R. (FAR) 227.7202-1 to 227.7202-4 (June, 1995), and 48 C.F.R. (DFARS) 252.227-7013
(November, 1995), as applicable, the software and documentation are Commercial Computer Software and
Commercial Computer Documentation that are being licensed to the U.S. Government (a) only as
Commercial Items and (b) only with rights as customarily provided to other licensees. For any procurements
not under the above-dated regulations, use, duplication or disclosure by the U.S. Government is subject to the
restrictions set forth in 48 C.F.R. (DFARS) 252.227-7013(c) (1) (ii) (October, 1988) and 48 C.F.R. (FAR)
52.227-19(c) (1)-(2) (June, 1987), as applicable. Contractor is Data Recognition Corporation, Maple Grove,
Minnesota, United States. Unpublished-rights reserved under the copyright laws of the United States.

13.

Miscellaneous
a) Notices: Any notice, request, authorization, direction or other communication under this License
shall be given in writing by any means of transmission, physical or electronic or by U.S. Mail.
b) Headings: The headings in this License are for reference only and shall not affect the interpretation
of it.
c) Severability: The invalidity or unenforceability of any provision of this License shall not affect the
other provisions hereof, and this License shall be construed in all respects as if such invalid or
unenforceable provision were omitted.
d) Successors and Assigns: Licensee shall not assign any rights, duties, or obligations hereunder
without the prior written consent of DRC and any attempt to so assign without such written consent
shall be void. DRC shall be entitled to assign its rights, duties, and obligations hereunder.
e) Termination: Either party may terminate this License for convenience by giving the other party
thirty (30) days written notice. In the event of a breach by Licensee, DRC shall notify the Licensee
and Licensee shall have ten (10) days to cure said breach. If Licensee does not cure said breach,
DRC may terminate the contract at the end of the ten (10) day cure period.
f) Modification: No change, amendment, or modification of any provision of this License shall be
valid unless set forth in a written instrument signed by both parties.
g) Applicable law: This License shall be governed by the laws of the State of Minnesota, without
regard to conflict of law principles.

14.

License
The Licensee understands and agrees to these Terms of Service, to implement the scope of the
Contract.
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